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“The subject * * * is of such great 
and immediate importance in view of the 
agitation against corporations, that every 
business company and every business man 
ought to look into tt carefully at once.— 
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An Elaborate Treatment of a Method of Business Organization, 
Which it is Submitted, Will be Found Superior to, Incorporations, 
Under Existing Conditions, for all Kinds of Legitimate Business, Will- 
ing to Pursue a Policy of Honesty and Good Faith. 


Many of the greatest corporations of our large cities have already been re- 
organized on the new basis and many more are interested. Lawyers should be fully 
informed on this new and important development of the law. 
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Incorporate in Delaware 
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Do You Know that a Delaware Corporation 





4th. 


Sth. 


6th. 


May combine any number of lawful purposes. 


. Is relieved of complicated corporation reports 


required by other States. 


. May hold its annual meeting and keep its orig- 


inal books outside of the State. 
May issue stock for property, labor or services. 


May purchase, hold, cancel and re-issue its 
own capital stock. 


Incorporation fee is less than one-half that of — 
New Jersey. Aneven larger saving in annual 
franchise tax. 


Delaware Charter Guarantee & Trust Company, 





Wilmington, Delaware 


Old and reliable. 


Specializes in Delaware charters. 


Have obtained over 1500 Delaware charters, with a 
total aggregate capital stock of over $750,000,000.00. 


Law and Forms Free on Request. 
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THE UNCONSIDERED RELATION OF CHII- 
DREN TO THE MARRIAGE STATUS OF 
THEIR PARENTS. 





The law regarding marriage as a civil 
contract prescribes for its dissolution for 
fault by one of the parties of which the 
other in a proper method may take advan- 
tage. The marriage relation has sufficient 
sanctity to legitimize the children thereof, 
but the law of divorce does not restrain the 
party offended against from urging the 
wrong because of any duty owed to off- 
spring. 

It is, perhaps, an universal principle in 
the law of contract that, if a third party, 
by consent or procurement of the original 
contractors, acquires an interest in its per- 
formance, the original parties may not 
abandon the contract without making com- 
pensation to the subsequent entrant. But, 
in the dissolution of marriage, wherein 
third persons by birth come into interest, 
there is no appearance in their behalf and, 
if their welfare is sacrificed, the procedure 
strongly resembles want of due process of 
law. 

When we consider the maxim wards are 
the favorites of Chancery, it seems strange, 
that we have a system of legislation, in 
divorce statutes, which regards the ties of 
parentage as greatly negligible. We say 
greatly negligible, for it must be admitted, 
that children do have some consideration in 
the awarding of alimony and the right of 
parental visitation, though the latter seems 
to be accorded more out of consideration 
for a requesting parent than as an obliga- 
tion to offspring. 

But the awarding of alimony is not an 
adequate recompense—make it as large as 
you may—for what a child may be deemed 
to have lost by the virtual loss of one or 
the other of its parents. ‘This is a loss that 
is irreparable, upon the theory of pecuniary 
compensation not therefor being capable of 





estimation. Nevertheless, the law ought to 
make it as nearly inviolable as can be. 

Therefore, it seems to us that divorce 
laws should not be inflexible as to grounds 
therefor and childless couples should be re- 
garded differently in their claim of right to 
dissolution from those whose contract has 
taken on an obligation that has changed its 
entire nature from what it was at the begin- 
ning. ‘here have arisen more serious rights 
than the parties originally could create. 
While they have arisen in favor of another 
or others their essence is in the permanence 
of the relation between the parents. Their 
common obligation to their child ought to 
be deemed to override respective rights of 
parents against each other. This obliga- 
tion becomes in equity, justice and mor- 
ality, the paramount thing in the contract. 

Has it been so considered? In vain may 
we look through decision, outside of di- 
vorce suits, for a case where the main party 
in interest is not a party to an action at law 
or a suit in equity. In a divorce suit, how- 
ever, this seems the more reprehensible, be- 
cause to leave the offspring of two con- 
tending parties unregarded, as interfering 
with their unrestrained desires, is repulsive 
to every instinct of humanity. 

Under our laws a husband or a wife may 
leave the domicile and, having acquired an- 
other for a certain period, may begin an 
action for a divorce, and it may proceed to 
a conclusion without the children being 
represented at all. Publication service and 
default by defendant party gives a court 
jurisdiction to take from a child its father 
or mother. And it is the same where the 
defendant is a resident of the same domi- 
cile as the plaintiff. 

The court in these cases may have some 
(lisposition in its mind to try to protect chil- 
dren, and may even think that because 
there are children, it is indefensible in 
morals for a plaintiff to urge legal grounds 
for a divorce, because children are being 
robbed of one of their parents, but it can- 
not help itself. It must grant the divorce, 
if the grounds are proven, no matter what 
may be the fate of the children. 














110 


CENTRAL LAW JOURNAL. 





No. 7 





Santee 








Should either parent be allowed to de- 
mand that his or her wrongs should be the 
main issue in a divorce proceeding? Is this 
consistent entirely with the rule in divorce 
cases that the claim of neither parent as to 
custody shall be regarded any further than 
the interest of a child demands? In this 
rule is a glimpse of the superior rights of 
the child, but it is strange that it is not 
logically extended. 


In every divorce suit where there are 
children, they, as well as the defendant 
spouse should be made party defendants, 
and a guardian ad litem should be appoint- 
ed to represent their interests and an ade- 
quate counsel fee provided for something 
more than a perfunctory representation. 

This guardian should be required to pro- 
duce evidence as to the financial responsi- 
bility of the parents and the court should 
be required, in the event of a divorce be- 
ing granted, to provide for their main- 
tenance out of the property of either or 
hoth parties, on the theory that paramount 
obligation to children was superior to the 
rights of parents against each other. 

Furthermore, any court in granting a de- 
cree should be required to adjudge and de- 
cree that it appears that the rights of the 
children will be better subserved by the 
grant of a divorce than that it should be 
denied. If this does not appear, divorce 
should not be granted. 

‘To our mind, there is no nobler end for 
legislation to aim at and for courts of a 
civilized land resolutely to enforce, than the 
protection of children of an_ ill-starred 
marriage. When that spirit breathes 
through our law and its administration, the 
responsibilities of marriage will be more 
seriously appreciated and its burdens more 
cheerfully borne. It is no wonder, how- 
ever, tlie marriage tie may be inconsiderate- 
ly broken, if law allows obligations to inno- 
cents to be ruthlessly neglected. We think 
no partner in a new or old domicile should 
be allowed a divorce without providing for 
the offspring of the marriage. If husband 
and wife do not feel that they belong to 





their innocent offspring, they should not be 
freed so as to make victims of future pos- 
sible offspring. 
those who have already scouted their sane- 
tity should be restrained. 


If homes are to be sacred, 








NOTES OF IMPORTANT DECISIONS 





BOND — SURETY NOT RELEASED BY 
FACT THAT NAME OF CO-SURETY AL- 
READY ON BOND WAS FORGED.—The case 
of Sewell v. Breathitt Lodge, F. A. M., 150 §, 
W. 677, decided by Kentucky Court of Appeals, 
shows that a bond was required of the Treas- 
urer of a Lodge. The bond was presented at 
an open meeting of the lodge with the name of 
the treasurer signed as principal and the name 
of one surety purporting to have been signed. 
Thereupon another signed as co-surety and the 
bond was accepted. Afterwards when the bond 
was sued on the first of the purported sur- 
eties pleaded non est factum, sustaining his 
plea by proving a forgery. The other surety 
pleaded that he signed upon the belief that 
he was becoming a co-surety with the other 
and otherwise would not have signed, a di- 
rect representation to this effect being made 
at an open meeting of the lodge by one of its 
members. At this meeting the bond was ac- 
cepted. A demurrer to this plea was sustain- 
ed and judgment rendered, all of which was 
affirmed by the Court of Appeals. 

The Court of Appeals held that the lodge 
was not bound by the false representations 
made by a member of the lodge, unless he 
was shown to be authorized to represent the 
lodge with reference to the bond in question, 
the lodge in accepting the bond acting in the 
same belief as did the supposed co-surety, and 
doing nothing to induce him to sign. 

This decision seems to be sound, as the co- 
surety should have verified for himself the 
genuineness of the signature of the other sup 
posed surety. The co-surety authorized the 
presentation of the bond for acceptance, and, 
if he had reserved any conditions in regard to 
such acceptance, he should have made them 
known to the lodge. The lodge had a right to 
regard the co-surety’s consent to the offer of 
the bond as an affirmation of its being what 
it purported to be, and, indeed, this might have 
disarmed inquiry on this subject. The court 
was right in ascribing no importance to the 
fact of the bond being signed by the co-surety 
in open meeting. It was cosurety’s reliance 
on the false representations being made and 
not that they were there made. 
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REFORM AND UNIFORMITY OF 
JUDICIAL PROCEDURE. 





If I were requested to write the history 
of any one of the great governments that 
have ruled over the destinies of men since 
the dawn of the world and had the ability 
so to do, I should be well content to follow 
in the wake of its judicial procedure. All 
else will bear its impress and reflect its 
glory or its imperfections. Next to reli- 
gion it has been the source of greatest con- 
tention in governmental relations. There 
are three profound thoughts well justified 
by history that will be the key note to what 
is to follow and to which is invited sober 
thought. A government is as good as the 
laws it enacts; it is as bad as the manner 
in which they are administered; and it is 
as strong and endurable as the faith of its 
citizens in its Courts. Practically applied, 
what is judicial procedure? It is the divide 
between law and order and anarchy; it is 
the barrier between right and might; it is 
the guardian of civilization and it is the 
hand maiden of the Church itself to which 
alone, it takes second place. It matters 
not how good a law may be or how im- 
portant it is to eradicate an evil at which 
a statute is directed, its potency and dig- 
nity is measured by the manner in which it 
is enforced. A lax administration begets 
lax methods and morals; lax morals will 
undermine a people; and a nation is no bet- 
ter or stronger than its subjects. It may be 
said, in passing, that the redemption of this 
nation and of all Anglo-Saxon people is the 
occasional habit of rising up and bringing 
about a rigid enforcement of the laws 
through a prompt response by the Courts 
and not through a destruction of the 
Courts and, therefore, the government. This 
very fact evidences an unconscious faith in 
and respect for the potency of the Courts 
as it proves them to be of first importance 


. and a last resort. And right well have 


they justified it The body of the great 
common law is but the mature reasoning 
of learned and patriotic English jurists, 





through eight centuries of almost daily 
adjustment to the progress of commerce 
and society. The history of the Federal 
Supreme Court is an interesting story of 
the conflict and evolution of many years 
of interstate relations and the establish- 
ment of interstate commercial regulations. 
In doing this, the Supreme Court convert- 
ed an inert parchment into a plastic, flex- 
ile tie profitably binding the States to- 
gether in amicable relation and which au- 
tomatically disposes of friction as it arises. 
Without. fear of contradiction it is assert- 
ed that no code of statutes, prepared by a 
Solomon, would have achieved this mar- 
velous consummation, so necessary to the 
stability of the new and untried Republic, 
even though the statutes could have been 
agreed upon. 

The John Marshall Epoch; There is no 
legislative body on earth that-could have 
enacted enough statutesy-ahd sufficiently 
elastic, to have momentarily met the 
kaleidoscopic developments and changes in 
interstate political relations and of com- 
merce during the ‘unprecedented early 
growth of this nation with its diversified 
interests. This is equally true as to the 
last two decades and the same will be true 
the next decade to come. Yet, Chief Jus- 
tice Marshall and his associates and their 
successors, have created a body of rules 
of conduct answering both the rule of rea- 
son and the call of convenience under 
which the States and commerce and society, 
with slight sacrifices of individual rights, 
have thrived to the extent of becoming the 
marvel of the world. As to these judicial 
laws there was no appeal or repeal. They 
had the saving element of permanency, 
free from political bias and partizan in- 
fluences. The people, therefore, philoso- 
phically acquiesced and fitted themselves to 
the new conditions but, sometimes, only 
after a respectable number had uselessly 
worried themselves into a state of tem- 
porary nervous insubordination. This was 
not without a useful purpose since the sub- 
mission following was conducive to a philo- 
sophical and thoughtful state of mind 
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wherein the general welfare and not per- 
sonal pride became the paramount object 
of citizenship. But, what most appeals to 
us is that, still keeping alive a very neces- 
sary and agreeable state rivalry, we are 
essentially one for all and all for one—a 
nation of sovereign states, a family of 
prosperous children, actually willing to 
adopt uniform laws. In taking pride in 
this great nation one looks upon the result 
as richly justifying the means adopted. 
Generations yet unborn will point to this 
achievement as a fitting example for all 
ages to follow. This is the debt that we 
owe to the Federal Supreme Court and par- 
ticularly, if I may be permitted to say it, 
to the memory of John Marshall, Vir- 
ginia’s great contribution to the nation. His 
masterful personality is its warp and woof. 
Yet, and it can be most timely mentioned 
in this learned presence, contemporaneous 
history shows that some well intentioned 
but impatient people would have recalled 
this great Builder of the government when 
it handed down the famous decision in 
“Marbury v. Madison.” It brings to mind 
the fatal words of the poet Dryden: 


How few 


“Look around the habitable world! 
Know their own good, or knowing it, pursue. 


The remedy was being applied and 
the patient was, as usual temporarily re- 
bellious. The hour of gratitude had not 
arrived. The mere mention of the cir- 
cumstance to a thoughtful reader will serve 
a purpose, 

Development of a Political Era: Even 
lawyers have temporary difficulty in com- 
pletely comprehending the full practical 
import of that one decision and its effect 
upon the politics, commerce and govern- 
mental relations of the times. The Su- 
preme Court, itself, still in its pin feathers, 
as it were, but conceiving its high mission 
laid its hand upon the Legislatures of the 
several states and in effect, said: “You 
have commenced to quarrel, so we nomin- 
ate ourselves as an umpire to interpret and 
enforce the letter and spirit of the con- 
tract into which you have entered, for 








somebody must do it in order to keep the 
peace and establish orderly conditions, 
Furthermore, since nobody seems to know 
exactly the duties and power of this Court 
we will define them ourselves. In the fu- 
ture if you enact a law appearing to us in 
violation of the Constitution we will de 
clare it void and void it will be through 
your submission to constituted authority 
as loyal citizens.” And, with one excep- 
tion, when the nation divided and the final 
decree was writ in blood and enforced 
through the arbitrament of arms, it has 
been going right along settling disputes be- 
tween the States ever since. Out of the 
matter of fact present how that thought 
looms up to a grateful mental vision! With- 
out regard to blatant political sentiment, 
deaf even to the clamorous warnings of 
the proud states of their birth; seeing only 
with the eyes and heart and head of con- 
structive statesmanship, the two roads 
ahead of the Republic—the one to interne- 
cine strife and ruin and the other to a com- 
pact nation of independent sovereigns, 
magnanimously giving and taking in the 
daily conflicts of commercial, social and 
political intercourse, the Supreme Court 
made itself the necessary arbitor—the 
patriarch of the Tribe—whose word was, 
has been and ever will be the law of this 
united country. 


Development of an Industrial Era: We 
are to-day peacefully going through an in- 
terstate industrial crisis of no small conse- 
quence but which, like all things else, is 
shaping itself in the mould. Five years 
ago there were people in plenty who pre- 
dicted governmental and financial ruin if 
certain groups of selfish and unpatriotic 
persons were not permitted to continue 
taking personal advantage of unsettled and 
conflicting state relations. The condition 
of law so created was popularized by the 
name of the “twilight zone.’”” Within that 
time this Great Umpire and State Appellate 
Courts working in entire sympathy, have 
found rules and applied them; have im- 
terpreted law and enforced it and, at their 
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simple word, peace and order are rapidly 
coming out of the chaos of two decades. 
True, again, it has not pleased everybody 
either as to speed or extent but the work 
has the saving grace of finality and a final 
determined purpose. As it was not a day 
in the making so it will not be a day in the 
unmaking. The roots of the tares have 
ramified and become entangled with those 
of the wheat. The operation of extraction 
is a delicate one. The Courts rightfully 


and safely rely upon a patriotic faith and ° 


patience of the people, without regard to 
political persuasion that is the noblest at- 
tribute of citizenship. This trait of the 
American people is the cornerstone upon 
which rests the very existence of this Re- 
public. Reference is popularly made to 
the absence of it in a people as a lack of 
preparation for representative government 
and there never was a truer saying. One 
does not have to go far afield to find evi- 
dences of it on the American continent. 
Therefore, let me say that it is the sub- 
limest duty to foster and encourage a 
proper submission and faith. Given time 
and the opportunity the Supreme Court in 
an orderly and decorous manner, free from 
partizan bias, will reform pleading and pro- 
cedure and will blaze the way in which 
the new and greater commerce and inter- 
state relations may develop and move on 
with safety to itself and to the people with 
proper regard for constitutional limitations 
and ancient principles and with a due con- 
sideration of the sacred trust of the future 
that lies before us. It is a problem no 
more difficult than that so happily and fin- 
ally solved by John Marshall and his faith- 
ful and able associates. It merely looms 
large by proximity and is aggravating be- 
cause of a necessary and natural slowness 
of solution and evolution. This profound 
faith, resting firmly upon past achieve- 
ments, always gives renewed hope and in- 


spiration when the raucous voice of the | 


self-serving pessimist is disturbing the 
peace of a government that will be the 
hope spring of liberty and justice when 
the memory of the most conspicuous and 





successful demagogue shall have faded away 
like a shooting star athwart the star-lit 
heavens. 

What of the Present: In our deep con- 
cern for the present let there be no alarm. 
Trouble adds to its stature by proximity 
and distrust. The same Providence that 
gave strength and courage and deep <on- 
viction to our struggling ancestors is watch- 
ing over the destinies of the important na- 
tion they so widely established upon prin- 
ciples broad and profound. But the men 
of this generation must be as faithful to 
duty as their forebears. The need o‘ 
strong courts and the speedy and econom- 
ical and uniform administration of justice 
at this very time, is even greater, if pos- 
sible, than in John Marshall’s day. His 
people were well disciplined by war, priva: 
tion, provincial simplicity and a puritanical 
recognition of ethical standards. They 
were too earnest to be idle; too energetic 
to be discontented; too unselflsh to be un- 
faithful and too thoughtful to be satisfied 
with expediency. Without invidious com- 
parison I perform that duty to our com- 
mon ancestors, They possessed a reverence 
for government and an innate faith in and 
respect for the Courts that made of a judge- 
ship the highest honor in the gift of the 
people. Is there not presently a lack of it, 
whether or not justified, traceable alike to 
the indifference of the suffragan and the 
corruption of the politician? 

A Present State of Mind: We turn, now, 
with a pardonable degree of serious thought 
to some present conditions justifiably de- 
scribed as a state of mind that, admitted 
to exist, cannot safely be left unconsid- 
ered. 

“If I could reach from pole to pole and grasp 
the ocean in my span 


I would be judged by my soul, for the mind is 
the standard of the man.” q 


Many well meaning persons of this gen- 
eration, instead of fostering an unselfish 
philosophy based upon the courage and 
deep convictions of their forefathers who 
thought profoundly and acted wisely, if 
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they be natives of this country; or, are un- 
mindful of the unbearable conditions that 
drove them to seek shelter here, if they be 
adopted citizens, are showing evidences of 
a restlessness and an impatience that will 
surrender only to a proper realization of 
the genius of our government and their 
power and duty to perpetuate it; to the 
decent restraint due between man and his 
brother and a patriotic submission that is 
the life and hope of good citizenship. To 
all such misguided pessimists, even if they 
be entirely justified, are the words of Cow- 
per most timely: 
“Beware of desperate steps. The darkest day, 
Live till to-morrow, will have passed away.” 
The Lawyer's Opportunity: Here lies 
the sublimest duty of the lawyer begging 
and beckoning him into action. Trained 
in the science of government, its philoso- 
phy and its reason, sworn to uphold the 
constitution and possessing the faith of his 
clients, as he should, he must become a 
missionary. It is believed to be the oppor- 
tunity of the hour for patriotic service. 
There lies before the Bar a field ripe to 


the harvest impelled by militant convic- 


tions. In the sentiments of Father Ryan: 


“Better a day of strife 

Than a century of sleep, 

Give me instead of a long stream of life 
The tempests and tears of the deep.” 


Our people, as pure at heart as any that 
ever lived, are thoughtlessly beginning an 
assault upon the one agency that distributes 
the life blood of all governments. It is 
time for the patriotic lawyer to answer the 
demagogic hysteria of the political oppor- 
tunist with the experience of history. Eng- 
land can trace the elements of her great- 
ness in Magna Charta for it was then that 
the Courts threw off the yoke of. King 
John and the Crown and became independ- 
ent. This was almost the direct result of 
the missionary work of Sir John Fitz Wal- 
ter, inspired by the murder of his daughter, 
Matilda, (“Maid Marion”), as the leader 
of the Barons until the capitulation at Run- 
nymede. In England’s Courts afterwards 





lay her power, in reverence she found her 
strength, and the people their contentment 
and happiness although at the cost of many 
a life and fortune and dark hours of de- 
spair. From the school of her common 
law procedure have graduated the legal 
giants of history who spread the light of 
civilization and culture into a then almost 
darkened world. From her Inns of Court, 
established for the purpose, came forth a 
body of law and a citizenship by whose 
example we well may profit and that has 
helped to uplift mankind. The people were 
educated to fit the law and ‘not the law the 
whims of the people. The animal spirit of 
man became disciplined and fitted for gov- 
ernment. Man was not exalted above the 
law, whether prince or peasant. The King 
himself bowed before its majesty and 
power. In Rome the justly famous Jus- 
tinian Code, more than a century in its 
making, is the distinguishing feature of 
the first half of the Sixth Century of the 
Christian era. In France, the mighty war- 
rior, Napoleon, reaching the pinnacle of 
fame by the sword, declared that his mem- 
ory would eventually be commemorated 
through his Civil Code. Wherever the 
principles of justice are sought, the name 
of Moses is not forgotten. And, lest we 
forget, while the greatness that was Rome’s 
lay in the perfection of her Courts, for 
they were models for the world, when the 
finger of the Prince was permitted to rest 
upon the hand of the Judge when he signed 
the decree, the decedence of the Empire 
began. And, it matters not whether that 
interference be by the Prince or by the 
people, the result will be the same! What 
the Englishman demanded from the Crown 
at Runnymede, the Roman surrendered to 
the Prince; the one became a conqueror 
and the Mistress of the seas, the other the 
conquered and a by-word. 


The times call for a more general and 
popular study of the elementary principles 
of government that the body politic may 
realize that the difficulty is not with the 
Courts as institutions, but with the con- 
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duct thereof ; that we have outgrown some 
systems and have departed from ancient 
principles in creating others and in selecting 
judges ; that this* trouble is not permanent 
but very temporary and local and can he 
corrected by a properly selected personnel 
and a simplification of the procedure the1e- 
in, both of which are knocking clamorous- 
ly at Legislative doors. Therefore, the 
fault lies much with the people themselves, 
but primarily with the lawyers who must 
lead and teach them. These are the two 
burning questions of the hour that are re- 
ceiving the attention they deserve and the 
solution, I profoundly believe, lies much in 
divorcing the Courts from politics and po- 
litical influences and requiring them and 
the Bar to clean their own house, where 
necessary, and to maintain it according to 
the high ethical standards of so noble a 
profession. The unquestioned tendency of 
the times is towards the very highest eth- 
ical standards. 

Divorce Politics From the Courts: Pur- 
suing this thought, if lawyers and judges 
are to be held solely responsible, as in 
right they should, then they must be given 
the power to correct the evil by putting in- 
to practice all necessary reforms in the 
Courts, the very first of which is the selec- 
tion of suitable judges. Presently, respon- 
sibility cannot be permanently located but 
shifts with the political tide, both as to the 
personnel and the procedure in the Courts, 
which latter is no less important. It is a 
pitiful present and it will be a hopeless fu- 
ture unless the electorate instructs Con- 
gress and the State Legislatures to cease 
the present process of patching and use- 
less amendment and turn over the entire 
reform of pleading and procedure to the 
Highest Appellate Courts assisted by the 
Bar, where it logically belongs. Congress 
did this many years ago as to the equity 
side of the Federal Courts. But, it aas 
bound the hands of the Federal Supreme 
Court as to the common law side. ‘The 
People should rise up in their might and 
require that Congress shall set the Supreme 





Court free. It is a complete solution of the 
difficulty, For example, let us consider 
equity procedure in the Federal Courts. 
When the demand for a reform that had 
been needed a hundred years became suffi- 
ciently formidable, the Chief Executive 
with a professional knowledge of condi- 
tions and the courage of his convictions, 
officially called upon the Supreme Court 
which, in turn, called upon the lawyers and 
there was speedy action. A_ reformed 
equity procedure for the Federal Courts 
will go into force this year. On the other 
hand, his request to Congress to reform 
the law side of the Courts or to authorize 
the Supreme Court to do it has gone the 
way of all things not politically profitable: 
And, so will it ever be. Congress should 
be prevailed upon to do away with the 
empty pretense of conformity with State 
practice on the common law side, provided 
in Sec. 914, Revised Statutes, which is the 
only excuse for its existence, stop patching 
conflicting and incompatible statutes, au- 
thorize the Federal Supreme Court to pre- 
pare a simple, economical, complete, cor- 
related system of pleading and procedure, 
make it mandatory and stop there. Let the 
Supreme Court do the rest. At present, 
there are two separate and distinct systems 
of pleading and procedure in every state. 
Federal practice has indeed become a spec- 
ialty as to which statement every lawyer will 
bear testimony and laymen will certify to 
its burdens and delays. Every legitimate 
agency in the power of lawyers and lay- 
men should be brought to bear to put an 
end to this condition daily taxing and vex- 
ing commerce and society. It is justly a 
source of serious unrest. I repeat a state- 
ment often made and never denied, that 
we may look to legislative participation for 
disappointment, only, in result, expedition 
and permanency. With all due respect for 
the many earnest, honest and _ well 
equipped men who compose those bodies, 
they suffer, besides: others, from some of 
the same troubles as do the lawyers. In 
want of preparedness and conflict of ideas 
as well as indifference, there is much to 
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be feared, the greatest evil being the power 
and habit of amendment. Besides, politics 
have no respective place in jurisprudence. 
On the other hand, the solemn voice of 
the Supreme Court would bring the entire 
Bar and the people to a point of complete 
acquiescence and the forceful support and 
there would be permanent results the great- 
est of which, next to simplicity and econ- 
omy, would be uniformity in pleading and 
procedure in the Federal Courts and quite 
naturally amongst the States. In their own 
interest, there would eventually be adopted 
any simple, economical system that bears 
the impramata of the approval of the Unit- 
ed States Supreme Court; that has proved 
its merits in the Federal Courts and which 
has become certain and fixed through pre- 
cedents, The New Jersey Legislature, I 
am grateful to say, has had enough faith 
in its Courts and lawyers impelled by an 
awakened consciousness of duty and in- 
spired by a fearless Executive to give this 
necessary power to its highest Court. We 
shall observe with interest this innovation 
for it is an example well worthy of emula- 
tion. The American Bar Association, at 
its annual meeting in Milwaukee, in August, 
1912, unanimously adopted a resolution en- 
dorsing the idea and appointed a commit- 
tee of five to present the same to Congress. 
This was the result of a militant campaign 
of three years. At the same time the Com- 
missioners of Uniform State Laws en- 
dorsed it. It is very appropriate to point 
out here that the Federal Supreme Court 
has shortened its opinions about fifty per 
cent and has materially cut down the time 
for argument. The result in expediting 
hearings is marvelous. It should be said 
also that Congress has enacted a new Fed- 
eral Judicial Code abolishing the Circuit 
Courts and their clerks and other officials. 
Much silly circumlocution and duplification 
has been abolished. This last great work, 
while not entirely satisfactory to the Bar 
was almost exclusively the result of the 
indefatigable efforts of Congressman Reu- 
ben O. Moon, of Philadelphia. It is not 
out of place, in mentioning a proper appre- 





ciation, to give expression to a regret that 
the vicissitudes of politics have removed 
him from public life and a new and militant 
leader in Congress will Have to be found 
imbued with the spirit of the reform. It 
is not altogether a simple task. 

Enforcement Paramount to Enactment: 
Most earnestly it has been impressed upon 
Congress and Legislatures, and it is now 
repeated, that the enactment of substantive 
law is a secondary matter in comparison 
with judicial procedure. Time and again 
illustration has been made that Judicial 
procedure is to the substantive law what 
the arteries are to the human body; that 
the latter is worthless without the for- 
mer. It is an adage in medical diagnosis 
that a man is as old as his arteries. It isa 
truth in jurisprudence that a law is as use- 
ful as the procedure through which it is 
enforced. It matters not how much good 
rich pure blood one may have pulsating in 
his heart, if the arteries through which it 
is distributed to the human system are 
clogged or inefficient and fail to perform 
their function. Gradually there comes the 
certain death. Without in any sense wish- 
ing to be an alarmist, but stating a legiti- 
mate logical deduction, so surely as the 
human heart connected with clogged 
arteries must eventually cease to beat so 
certainly will a government retarded by 
clogged judicial procedure surely decay. 
This is the history of the world. Turning 
from the Courts, the people will first ar- 
bitrate and then they will fight. Once 
resort is had to the arbitrament of arms, 
might and not right, will be the measure 
of civil liberty and property rights. The 
divide between law and order and anarchy, 
being but a submission inspired by fear, 
or by the faith and respect of the body 
politic in and for the Courts, it is a deli- 
cate and a dangerous element to become 
a political pawn. With it men are dealing 
with fire and they need to take a sober set- 
ond thought. The words of the poet Byron 
may be given heed that, 


“A thousand years scarce serve to form a state; 
An hour may lay it in the dust.” 
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A Professional Duty: Believing these 
things, or even fearing their possibility, as 
one may, is there a more patriotic duty in 
the noble profession of the law or in citizen- 
ship than the profound obligation to- en- 
courage, foster, and make justifiable that 
faith in the judicial procedure of this coun- 
try that is the very breath of its life? Im- 
patience, now at its high tide, is tugging 
at the anchor of the old ship that has held 
it fast to its ancient moorings. This is a 
time for lawyers and all lovers of repre- 
sentative government to stand fast in their 
allegiance to established principles, suit- 
ably garbing them to fit the temper of the 
hour. With this thought in mind let us 
take a little more analytical view and re- 
peat a definition that seems to have stood 
the test and met with the approval of the 
critics. 


Judicial Procedure Analyzed: Judicial 
procedure is composed of the judge, the 
man, with his power and mode of reason- 
ing—the procedure in his Court, with the 
written pleadings, rules, precedents and tra- 
ditions that restrict and confine his in- 
dividuality, limit his personal power and 
make of him the true impersonation of the 
blind Goddess of Justice. Like a complete 
machine each part has its important func- 
tion. 


The Man: Now, let us be perfectly frank 
in discussing the man. The time for tem- 
porizing in platitudes has passed. While I 
do not agree with any such complaint, it 
has become fashionable to declare that 
there are not as many able men upon the 
Bench as there were twenty years ago. 
That political influence has outweighed 
merit in their selection. Let me say that 
that criticism comes with poor grace from 
a people who by uncomplaining acquies 
cence, justify their Legislators in a par- 
simony in compensating judges that would 
reflect credit upon a miser while, at the 
same time, they are permitting, in many 
States, political clerks of the same Courts 
to be compensated in fees amounting to 
Many times their just desert. It is just 





by what right does Congress and the Legis- 
such inequalities, such political expediencies 
that are eating away the peace of the 
present and the hope of the future. Out 
of their own conduct shall they hear con- 
demnation. How could a self-respecting 
man justify any such course of govern- 
ment so as to wish to serve it for a pit- 
tance, even if he were financially able to do 
so and desired to make a contribution to 
the public treasury in times of peace? But 
latures demand that a lawyer shall sacri- 
fice a lucrative practice commanded and 
held by his ability. Has service upon the 
Bench become on a war basis that a citi- 
zen, responding to the highest call of 
patriotism, may be drafted into service in 
order to save his country and maintain the 
high standard of the Bench? Self respect 
is the essence of patriotism. But, judges 
no more than other men can live by glory 
and patriotism alone. They owe a duty to 
their families if not to themselves and they 
should be financially independent and com- 
fortable in mind. Therefore, service upon 
the Bench must be made attractive by way 
of compensation. Furthermore, the people 
have, in many States, successfully demand- 
ed the right to select their judges at the 
polls thus in some cases, subjecting them 
as a prey to designing politicians by not 
coming to their rescue with the necessary 
votes. The judiciary in such States may 
become upon a level with the High Con- 
stable unless the electorate is, itself, of the 
highest type of citizenship. The shallow 
brained but loud-mouthed demagogue out- 
weighs the quiet dignified man of deep 
rooted principle, judicial temperament and 
unfaltering courage. Again, for reasons 
that have already been set forth and, still 
having in mind the absolute independence 
of the judge, there should be life tenure 
with provision for retirement upon a suit- 
able pension and a prompt, simple and 
cheap way of calling the judge to judg- 
ment of which I shall speak later. Such an 
arrangement would naturally attract able 
lawyers of a judicial temperament and weil 
fitted for the service of the Bench which 
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ought to be the greatest honor in the gift 
of the people. Judges should be recruited 
from men not lacking in repose, but suit- 
able in disposition and desire and free from 
the nervous impatience and thirst for, or 
need of power and pelf that would bin 
them to commerce. 

Judicial Courts of Inquiry: Having made 
the judge independent, it is of first im- 
portance that he should be placed in con- 
venient and economical reach of the people 
whose official: servant he is. There has al- 
ready been suggested the need in the Fed- 
eral system, and wherever life tenure or 
long terms prevail, of a speedy, simple, in- 
expensive manner of preferring and an- 
swering charges concerning the conduct of 
judges. It is incompatible with American 
manhood that the people will rest content 
under the belief, whether or not justified, 
that any official or man is beyond the reach 
of the law whether through political in- 
fluence or chicanery, the operation of statu- 
tory law, or the expense and delay of the 
legal remedy of impeachment. The effect 
is exactly the same. Impeachment should 
be made to fit the crime instead of being 
the plaything of politics or a club in the 
hand of spite and it should not be the only 
way of bringing a life tenure judge to judg- 
ment. It is too often the case that the lay- 
man through ignorance of the law, and the 
lawyer through indifference or fear and 
sometimes with the hope of profit, has 
reached the conclusion that a life tenure 
judge and particularly a Federal judge, is 
out of the reach of the man without in- 
fluence. In isolated instances thrift has 
followed fawning, but, as a general rule 
resentment and opposition naturally fol- 
lowed upon the heels of this conviction. 
Wherein, the public is becoming like the 
man who kept fire out of his residence and 
died of pneumonia because of the fear of 
burning up his house. It is more sensible 
to keep the fire under prompt and im- 
mediate control and profit by it. Now, 
several months ago, I suggested a possible 
solution of this problem, and some sort of 
a solution must be promptly had in order 








to appease a very respectable number of 
people. 

Archbald Case an Example: It is a Judi- 
cial Court of Inquiry, the prototype of 
which may be found in military and naval 
law. A limited example and complete jus- 
tification of it has recently been furnished 
by a Congressional Committee of Inquiry 
in the Archbald case. While the prin- 
ciple is right the practice is wrong and ex- 
pensive, as conducted by Congress. The 
trial must be brought closer home and not 
held within the exclusive walls of Con- 
gress. When, in the opinion of the Chief 
Justice, sufficient cause is shown upon a 
verified petition or communication to that 
effect, provision should be made for the 
immediate selection by the Chief Justice of 
a Court of three to five Judges to sit at 
the trial. The personnel should be made 
up of presiding judges of equal or superior 
dignity and from different grand divisions 
of the country, who could in no way profit 
by the outcome and who would represent 
every and 
specifications should be prepared and served 
in advance and the accused should be re- 
quired to appear in Court in person at a 
public hearing held where the alleged im- 
proper committed. Before 
such a Court there could be defined and 


ethical viewpoint. Charges 


conduct was 
considered the trinity of evils that destroy 
the usefulness of judges—corruption, t- 
conduct 
could be analyzed and motives exposed. 
This Court could not impeach, but the re 


norance and subserviency—for 


sult would be the same. Congress and 
Legislatures would respect the findings. 


The effect would bring to the great body 
of the people the consoling and peaceful 
thought that an improper judge was speed- 
ily within their reach and it will do muen 
towards, if it does not entirely, allay the 
expediency of the recall of 
There would be no need of it 


dangerous 
judges. 
The expense of this Court would be negli- 
gible, its selection would be ideal, its effect 
would be as wholesome as its prototype is 
in the Army and Navy and the National 


Guard and there would follow a_ peace 
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and contentment that is the concomitant 
of faith and respect and the realization of 
the power of self-protection. I venture to 
again suggest that dissatisfaction with 
judges is not the outgrowth of honest de- 
cisions or big matters, in the absence of 
questions of political significance, because 
the average man is a good loser where he 
has had a fair chance, but it is on account 
of the aggregation of little things of which 
the press never hears and under which the 
complainant, chafing in impotent helpless- 
ness, sows the seed of dissatisfaction that 
needs but little demagogic fertilization, to 
germinate into a governmental menace. 

With the right in the judge to demand 


an inquiry and the power in the citizen 
and the lawyer, alike, to prefer charges, 
an ever fair-minded public will not permit 
of irresponsible mongering of scandal or 
unguarded expressions of criticisms. It 
will go out of fashion to speak loosely of 
Courts and it will come into fashion to lay 
charges where justified. 

Thomas Jefferson said, “when a cause 
has been adjudged according to the rules 
and the forms of a.country its justice 
ought to be presumed. .. . Multiply bodies 
of revisal as you please, their number must 
still be finite and they must finish in the 
hands of fallible men and judges.” 

Grover Cleveland prophetically said: 
“To me nothing can be more deplorable 
than that open criticism of the decisions of 
Courts which, all at once, has become 
fashionable they are danger signals 
and failure to see them may introduce prac- 
tices which will threaten the independence 
of the Courts... ..If their decrees are not 
respected, or the judges, who preside over 
them are not men of the highest reputation 
for ability and fairness then all the forces 
of discontent will unite in an assault upon 
them.” 

The Measure of a Judge: As important, 
therefore, as is the simplification, ex- 
pediting and cheapening of pleading and 
procedure the selection of judges stands 
forth as an issue by itself. Chief Justice 
Marshall said: “The greatest curse ever 
inflicted by an angry Heaven upon an un- 
grateful and sinning people is a corrupt, 
dependent or an ignorant judiciary.” The 
most permanent monument that any Chief 
Executive can erect to his lasting and grate- 
ful memory, whatever may be his political 
creed, wiil be the act of eradicating the in- 
fluence of politics from the selection of 





judges and from judicial procedure. Daily 
there is justification of the conviction that 
the trinity of evils that go to make bad 
judges—corruption, ignorance and_ sub- 
serviency—that the worst of these is sub- 
serviency. The stench of corruption 
eventually reveals its presence; the 
blanders of ignorance are awkwardly vis- 
ible to both parties to the record; but the 
stealth of favoritism is apparent only to 


the expert professional eyes of unwilling. 


witnesses. Few lawyers cam afford and, all 
regretfully perform thepatrfotic ‘duty of 
pointing out the occasional unfit judgeefor 
whose existence this country is dearly paye 
ing. It cannot be too 6ftén ‘repeated that 
judges should be men. who, noweandal- 


ways, have understood and lived up to their’ 
country’s best traditions ;“who-draw_ their— 


inspirations, as a matter of right; ffi the 
firesides of the representative people and 
not from the influence of or respect for 
their high office, and with whom “thrift 
will not follow fawning.” No man with 
political debts to pay, enemies to punish, 
friends to favor or dependents to be sup- 
ported out of the assets of litigants is fit to 
be a judge. 
Tuomas WALL SHELTON. 
Norfolk, Va. 








REWARDS—PUBLIC POLICY. 


a 


MASON v. MANNING. 





Court of Appeals of Kentucky, Nov. 27, 1912. 





150 S. W. 1020. 





An agreement to pay a deputy sheriff of & 
county in which a felony was committed a re- 
ward for procuring the conviction of the of- 
fender is void, as contrary to public policy, 
though the deputy also sometimes acted as pri- 
vate detective, since by the direct provisions of 
Cr. Code Prac. § 36, subsec. 2, the deputy sher- 
iff was bound to make the arrest of the guilty 
person if he had reasonable ground to believe 
that a felony had been committed. 





CLAY, C.: On a Friday afternoon in June, 
1909,. Hiram Mason was shot from his horse 


and killed as he was passing from Greasy . 


creek across Pine Mountain to his home on 
Big Clear creek in Bell county, Ky. Late 
in the evening his body was found lying on 
the roadside about a mile and a half from his 
home. His horse was grazing about a hun= 
dred yards from where his body was found. 
On the following Saturday he was buried in 
the family burying ground near his home. At 
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the burial, appellant, Robert Mason, Jr., an- 
nounced publicly that he would give $200 for 
the arrest and conviction of the party who 
killed his brother, Hiram. Appellee, J. L. 
Manning, was present at the burial, and heard 
the announcement. After the burial Manning 
went to the house of Robert Mason, Sr., father 
of Hiram Mason, who lived a short distance 
from the graveyard, and inquired of the old 
man what they proposed to do. At the same 
time he stated that he did not think $200 was 
enough, and wanted $350 to work up the case 
and capture and convict the guilty party. The 
old gentleman referred him to his sons with 
a statement that whatever they did would be 
all right with him. Manning then started out 
to find appellant, and overtook him and others 
on the county road. Manning made about the 
same inquiry of appellant, whereupon appel- 
lant stated that he did not know what Frank- 
lin Mason or the other boys would do, but that 
he would pay Manning $200 to work up the 
case, and secure the arrest and conviction of 
the guilty party. On Sunday Manning rode to 
Clear creek, and fell in with some people who 
were going to the side of Pine Mountain 
where Hiram Mason was killed. He examined 
the ground, and noticed near an old stump 
some footprints made by shoes that were not 
mates. He also found some empty shells. 
Manning and Gillis Carter then went across 
the mountain to the residence of Alex Webb. 
On investigation they found that Alex Webb’s 
shoes were not mates. Webb became excited, 
and made several contradictory statements. 
Thereupon Manning arrested Webb and start- 
ed to Pineville. While on the way Webb es- 
caped. On reaching Pineville, Manning swore 
out a warrant for the arrest of Webb, who was 
afterwards brought in by other parties. At 
the trial of Webb, Manning was present, and 
testified and gave the prosecution all the in- 
formation that he had. He produced in court 
the shoes that Webb had at the time of his ar- 
rest. Webb was convicted. On cross-examina- 
tion it developed that Manning was a deputy 
sheriff of Bell county when Hiram Mason was 
killed, and when Webb was arrested and con- 
victed. Manning claims that, in addition to 
his work as deputy sheriff, he sometimes did 
private detective work when called upon. 
Manning brought this action against Robert 
Mason, Jr., and Robert Mason, Sr., to secure 
the reward of $200. After denying the allega- 
tions of the petition, the defendants pleaded in 
a separate paragraph that Manning at the 
time of the rendition of the alleged services 
was a deputy sheriff of Bell county, and that 
it was his official duty as such officer, without 





fee or reward except such as was allowed by 
law, to ascertain whe murdered Hiram Mason, 
and to arrest the murderer. To this paragraph 
of the answer a demurrer was sustained. Trial 
was had, and the jury returned a verdict in 
favor of Manning against Robert Mason, Jr. 
Judgment was entered accordingly, and Robert 
Mason, Jr., appeals. 


It is insisted by appellant that the trial 
court erred in sustaining the demurrer to that 
paragraph of the answer pleading that appel- 
lee was a deputy sheriff of Bell county, and 
that the services performed by him in connec- 
tion with the arrest and conviction of Alex 
Webb were within the scope of his official du- 
ties, and that he was therefore not entitled to 
the reward. It is also insisted that as it ap- 
peared in the evidence that appellee was as a 
matter of fact a deputy sheriff at the time of 
the murder, and of the arrest and conviction 
of Alex Webb, the court should have granted 
the peremptory instruction asked for by appel- 
lant. 


The question presented is: “Is an agree 
ment to pay the deputy sheriff of a county 
where a felony is committed a reward for in- 
vestigating the crime, arresting the offender 
and securing his conviction, enforceable?” 
From an early day (Bridge’ v. Cage, Cro. Jac. 
103, 79 Eng. Reprint, 89) it has been estab- 
lished, and continues to be the rule, that an 
agreement to pay money to a sheriff or other 
public officer for doing what he ought to do, 
is void and against public policy. According- 
ly, a public officer, such as a sheriff, constable, 
or policeman, is not entitled to a reward of- 
fered for the arrest or conviction of a crimi- 
nal where the service performed is within the 
scope or line of the duties of such office. 34 
Cyc. 1753. Such promises are void, not only 
because of want of consideration (9 Cyc. 348), 
but because they are contrary to public pol- 
icy (9 Cyc. 497). The above rule was first 
announced by this court in Marking v. Needy, 
8 Bush, 22, and has been uniformly adhered to. 
Harris vy. Beaven, etc., 11 Bush, 258; Riley v. 
Grace, 33 S. W. 207, 17 Ky. Law Rep. 1007; 
Smitha v. Gentry, 45 S. W. 515, 20 Ky. Law 
Rep. 174, 42 L. R. A. 302; Heather v. Thomp- 
son, 78 S. W. 194, 25 Ky. Law Rep. 1556. The 
reason underlying the rule is that, were it oth- 
erwise, law officers whose official duty it is 
to make arrests might be induced to delay 
making them until rewards should be offered 
and consequently criminals might escape ar- 
rest or punishment. Smitha v. Gentry, su- 
pra. In Smith y. Whildin, 10 Pa. 39, 49 Am. 
Dec. 572, the reason for not enforcing such 
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contracts is thus stated: “It would open a 
door to profligacy, chicanery, and éorruption 
if the officers appointed to carry out the crimi- 
nal law were permitted to stipulate by private 
contract. It would open a door to the escape 
of offenders by culpable supineness and indif- 
ference on the part of those officers, and com- 
pel the injured persons to take upon them- 
selves the burden of public prosecutions.” Or, 
as quaintly put in 1 Hawkins, P. C. c. 68, § 4: 
“If once it should be allowed that such prom- 
ises (to an officer to pay more for his ser- 
vices than the law allows) could maintain an 
action, the people wotld quickly be given to 
understand how kindly they would be taken, 
and happy would that man be who could have 
his business well done without them.” 

The same rule applies in the case of a depu- 
ty sheriff. Appellee was deputy sheriff, and 
was acting in his own county, where the of- 
fense was committed. The fact that no war- 
rant of arrest had been issued is immaterial. 
Having reasonable ground to believe that a fel- 
ony had been committed, appellee had author- 
ity to make the arrest, and it was his sworn 
duty to make it. Subsection 2, § 36, Criminal 
Code; Smitha v. Gentry, supra. Nor will the 
law draw a line of demarcation between the 
acts of the officer in the capacity of a private 
detective and his acts as a public officer, and 
say that for his acts in the former capacity he 
may recover compensation in addition to that 
allowed by law. To do so would virtually an- 
nul the salutary principle that an agreement 
to pay money to a public officer for doing what 
he ought to do is unenforceable; for such an 
exception would necessarily result in the very 
evils which the general rule was intended to 
prevent, 

It follows that the trial court improperly 
sustained the demurrer to the third para- 
graph of appellant’s answer, and also erred in 
failing to direct a verdict in favor of appel- 
lant. 

Judgment reversed and cause remanded for 
proceedings consistent with this opinion. 


Note.—E-xception to the Rule Against Public 
Officer Earning Reward in Criminal Case.— 
The cases we submit show that the rule applied 
by the instant case has something of a limita- 
tion about it, accordingly as or not he has any 
official duty as to the case in which there is an 
offer of reward. While the general rule is well- 
settled, there seems some variance of view in 
its application. 

The instant case concerns a reward offered by 
a private individual and the services rendered 
were all within the county of the officer claim- 
ing the reward or as the opinion puts it: “Appel- 
lee was the deputy sheriff and was acting in his 
own county where, the offense was committed.” 





This was squarely within the principle, of quite 
universal acceptance, relied on to defeat recov- 
ery. How rigidly it is confined is illustrated in 
many cases. Thus in U. S. v. Matthews, 173 
U. S. 381, it appears that the Attorney General 
under authorizing statute directed the Marshal 
of the Northern District of Florida to offer a 
reward for the arrest and delivery of a party 
accused of crime in that district and a deputy 
marshal who complied with the conditions of the 
offer was held entitled to receive the reward, 
Justices Harlan and Peckham dissenting “upon 
the ground that the offering or payment of a 
reward to a public officer, for the performance 
of what was at all events nothing more than his 
official duty was against public policy” and the 
Act of Congress did not authorize the Attorney 
General to include such an officer in his offer. 
Justice Brown concurred in the result reached 
by the majority upon the ground that a deputy 
marshal was not an officer within the federal 
statute who could not earn the reward, he seem- 
ing to agree with the dissentients in the general 
principle they relied on. The majority opinion, 
written by Justice White, held that the principle 
applied to an agreement by a private individual, 
because such “was considered at common law to 
be a species of quasi extortion and partaking of 
the character of a bribe.” * * * “The broad 
difference between the right of an officer to take 
from a private individual a reward or com- 
pensation for the performance of his official 
duty, and the capacity of such officer to receive 
a reward expressly authorized by competent leg- 
islative authority and sanctioned by the executive 
officer to whom the legislative power has dele- 
gated ample discretion to offer the reward, is 
too obvious to require anything but statement.” 

In speaking of the public policy it was said that 
legislation of Congress on other subjects made 
it clear “that the expediency of offering to pub- 
lic officers a reward as an incentive or stimulus 
for the energetic performance of public duty has 
often been resorted to.” Then statutes: are in- 
stanced, and speaking of awards to customs 
officers the case of Dorsheimer v. U. S., 7 Wall. 
166, 173, is quoted from as follows: “The offer 
of a portion of such penalties to the collectors is 
to stimulate and reward their zeal and industry 
in detecting fraudulent attempts to evade the 
payment of duties and taxes.” It may be true 
that a government has the right to exercise such 
a power for the purpose: stated, but ‘it would 
seem that it should be expressly stated in the 
statute, because it is deemed to be presumed that 
the oath of an officer will spur him in zeal and 
industry to every length he ought to go, and be- 
yond that might result in oppression by virtue 
of his office. The learned Justice cites no case 
supporting his view, except the Dorsheimer case, 
and distinguishes the cases which are relied on 
as opposed. 


In Kinn v. First National Bank, 118 Wis. 537, 
95 N. W 0969, 99 Am. St. Rep. 1012, the offerer 
paid the amount of the reward into court and 
there were several claimants for it. One of 
these was a chief of police who was on a salary. 
He made the arrest without process, such an 
arrest being limited to persons intoxicated, dis- 
turbing the peace or violating any law of the 
state or city ordinance, in the city. He was al- 
lowed to participate under what was stated to be 
the general rule that: “Police and other officers 








SEE 


== — as 


| 
if 
I 


+ 


es 


aI 





122 


CENTRAL LAW JOURNAL. 





No. 7 








may recover the reward offered when the in- 
formation furnished or the service performed 
was extraofficial, but cannot recover the reward 
offered if the information furnished or the ser- 
vice performed was within the scope of the 
duties of such officer,” for which are cited 21 
Am. & Eng. Encyc. Law, 400, 401; Davis v. 
Munson, 43 Vt. 676, 5 Am. Rep. 315; Bronnen- 
berg v. Coburn, 110 Ind. 169, 174, 11 N. E. 29; 
Gregg v. Pierce, 53 Barb. 387; Mechem on Pub. 
Officers, Secs. 376, 885; Reif v. Page, 55 Wis. 

496, 13 N. W. 473, 42 2 Am. Rep. 731. 

In Somerset Bank v. Edmund, 76 Ohio St. 
gob, Gt N. E. Got, 11 L. KR. A, N.S. 2270, 0 
constable arresting without a warrant claimed re- 
ward offered by a bank for robbers, was denied 
recovery upon ‘the ground that: “A constable in 
this state is, by virtue of his office, a conservator 
of the peace, and whenever hg has knowledge, or 
specific information, that a felony has been com- 
mitted at a particular locality within his juris- 
diction, it is clearly his duty to take diligent and 
prompt measures for the arrest and apprehen- 
sion of the perpetrators of said crime; and when 
he does this and secures their arrest, the law 
will not hear him say, or permit him to claim, 
that an arrest thus effected, pursuant to his of- 
ficial duty, was made by him in his individual 
capacity, as a private citizen.” The only Ohio 
statute about arrest without a warrant is to au- 
thorize “any person” to do this where he be- 
lieves and has reasonable cause to believe “an- 
other is guilty of felony when he may “detain 
him until a legal warrant can be obtained.” It 
is admitted that this is not a duty upon a pri- 
vate individual barring him from claiming the 
reward, but a conservator of the peace could not 
claim it where he does only what a private indi- 
vidual might do. 

Where an officer outside of his jurisdiction 
makes an arrest, he may thereby earn a reward. 
Bronnenberg v. Coburn, supra; Gregg v. Pierce, 
supra. Thus in Smith v. Vernon County, 188 
Mo. sor, 87 S. W. 949, 70 L. R. A. 59, 107 Am. 
St. Rep. 324, it was held that a domestic police- 
man in Jowa could earn a reward for the cap- 
ture of an escaped Missouri murderer. Lamm, 
Judge, said that in applying the rule relied on by 
the instant case, “discrimination should be used 
to fit it only to a case within the common sense 
of the thing and where the benefit will be ad- 
vanced and the mischief retarded. The mischief 
strjick at is obvious; and a public officer, under 
a bounden oath to perform a certain official duty, 
for the performance of which a legal fee or 
salary is provided by law, is the character of 
person within the spirit and letter of the rule.” 
Speaking of the claimant, the court said: “We 
are unwilling to hold that the mere fact of his 
being a policeman in a foreign jurisdiction should 
deny him the right to claim the reward in ques- 
tion. While there are cases out of line with 
these views, yet our holding is believed to be 
sustained by the greater weight of the well- 
reasoned out cases: Cornwell v. St. Louis Tran- 
sit Co., 100 Mo. App. 258, 73 S. W. 305; 24 Am. 
& Eng. Encyc. Law, 2d Ed. 953, and cases cited.” 

In Gregg v. Pierce, supra, the earning of the 
reward was based on the fact of a sheriff follow- 
ing a fugitive to another state and there causing 
him to be arrested and returned, In the Corn- 
well case, supra, it was stated that: “Public 
policy forbids an officer from claiming a reward 





for performance of any act which is by law 
made a part of his duty, but if an officer per- 
forms an act or renders extraordinary services, 
alike beyond and outside the limit of his or- 
dinary official duty, and for which a reward has 
been offered, he becomes entitled to such addi- 
tional remuneration and may lawfully make claim 
thereto without violation of the policy of the 
law.” The facts in the Cornwell case show that 
claimant was a member of a posse comitatus who 
arrested one for whom a reward was offered. 
Upon the arrested person being convicted he 
appealed and upon the advice of offerer’s at- 
torney for him to employ an attorney to hold 
the conviction on appeal, he did so, paying out 
money in this way. This was the extroardinary 
service performed after claimant had been dis- 
charged from the posse comitatus, and the right 
of recovery was based on this latter service. The 
case is rather extraordinary and amounts really 
to a speculation by a private individual in fur- 
thering a prosecution, a sort of thing seemingly 
opposed to public policy, especially as the court 
said that for all that was done by claimant as a 
member of the posse he was entitled to noth- 
ing from the offerer. 

According to Hogan v. Stophlet, 179 IIl. 150, 
53 N. E. 604, 44 L. R. A. 800, if this member 
of the posse had incurred this expense in the 
first instance he could not have made it the 
basis for his claim of the reward, which goes 
to show that the reward in the Cornwell case 
had nothing to do with the question of an officer 
claiming a’ reward, and yet it is cited as such in 
Smith vy. Vernon County, supra, and in Davis 
v. Millsat, 159 Mo. App. 167, 140 S. W. 751. 

In Burkee v. Matson (Minn.) 130 N. W. 1025, 
the facts show that a bank robbery was com- 
mitted in a certain town, and the robbers were 
arrested in another where they went with a 
party who was one of the claimants of the re- 
ward offered. This party told the president of 
the village council of the latter town. that he 
suspected the parties who accompanied him. This 
president summoned a constable and posse and 
the robbers were arrested. It was held that the 
president of the village was entitled to share in 
the reward because neither under the statute mak- 
ing him a peace officer “nor as incident to his 
general powers, is the detection and apprehension 
of persons suspected of the commission of a 
crime beyond the village limits made a part of 
the official duties of the president of the village 
council.” 








HUMOR OF THE LAW. 





History Teacher—"“What was the Sherman 
act?” 

Bright Pupil—‘Marchine through Georgia.” 
—Pathfinder. 





A man brought before the court in Biddeford, 
Maine, on a charge of vagrancy, when asked 
by the judge to give his name, answered, “Dav- 
id Gohome.” The judge contracted his brows. 
“Your last name again?” he asked. ‘“Gohome,” 
was the reply. “All right, go ahead,’ said the 
judge; “that’s a new one on me.’’—Kansas City 
Star. 
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1. Bankruptey—Attorney § for 


Bankrupt.— 
Services by the attorney for a bankrupt in se- 
curing a reduction in taxes are properly for 
compensation out of.the estate, where render- 
ed just before bankruptcy proceedings and with 
a view thereto.—In re Duran Mercantile Co., 


U. S. D. C., 199 Fed. 961. 


2. Estoppel.—Participation by a creditor 
in insolvency proceedings against his debtor in 
a state court, which was without jurisdiction, 
does not estop him from afterward joining in 
a petition to have the debtor adjudged a bank- 
rupt.—In re Weedman Stave Co. U. S. D. C, 
199 Fed. 948. 

3.——Filing Claims.—The filing of a proved 
claim against the bankrupt’s estate does not 
necessarily constitute an allowance thereof.— 
In re Two Rivers Woodenware Co., C. C. A., 
199 Fed. 877. 


4. Liens.—A mortgage by a bankrupt to 
secure a valid prior debt, given or recorded 
within four months and when he was insolvent, 
eannot be denied proof as a valid lien, unless, 
when it was so given or recorded, the creditor 
knew or had reasonable cause to believe such 
fact of insolvency.—In re Sam Z. Lorch & Co., 
U. S. D. C., 199 Fed. 944. 

5. Trustee.—An offer to purchase the as- 
sets of a bankrupt having been accepted pur- 
suant to a special offer of the purchaser, the 
trustee held to have capacity to contiue the 
administration of the estate, and to contest the 
validity of the claims filed against it—=In re 
Two Rivers Woodenware Co., U. 8S. C. C. A., 199 
Fed. 877. 

6. Banks and Banking—Stopping Payment.— 
Though a bank check operates as a pro tanto 
assignment of the drawer’s funds in the bank, 
the drawer, as against the payee, may stop 














payment by notice to the bank before the check 
is presented.—Taylor y. First Nat. Bank, Minn., 
138 N. W. 783. 


te Negotiable Instruments Law.—Negoti- 
able Instruments Law, §§ 3, 55, which declare 
the liability of parties on accommodation pa- 
per, held not to preclude the setting off against 
an accommodation note held by an insolvent 
bank a sum deposited to the credit of the ac- 
commodation payee.—Building & Engineering 
Co. v. Northern Bank of New York, N. Y., 99 N. 
E. 1044. 


8. Bastards—Presumption of Legitimacy.—The 
presumption that a marriage once established 
continues must give way to the presumption in 
favor of the legitimacy of children thereafter 
born to one of the parties living in the state of 
common-law marriage with another person.— 
Nelson v. Jones, Mo., 151 S. W. 80. 


9. Bills and Notes—Agreement to Honor.— 
The drawer of a draft on defendant wired, ask- 
ing if he would honor draft for $300, and de- 
fendant answered, “I will.” Heid, that the tele- 
grams constituted an agreement on defendant’s 
part to honor the draft.—vil Well Supply Co. v. 
MacMurphy, Minn., 138 N. W. 784. 

10. Consideration.—A note held support- 
ed by a valid consideration if the payee was 
induced to surrender his lien for the price of 
goods sold, or if the maker gained for himself 
iA advantage.—Ford v. Drake, Mont., 127 Pac. 
1019. 

11. Pleading.—In an action on a note, evi- 
dence of payment and release or accord and 
satisfaction is inadmissible under a general de- 
nial and plea of invalidity under the law of 
the place where it was executed and payable.— 
Leczycki vy. Kuczynski, 138 N. Y. Supp. 316. 

12. Brokers—Vendor’s Fault.—A broker, pro- 
curing a purchaser, is entitled to compensation 
if the sale fails because the vendor cannot de- 
liver the property free from undisclosed incum- 
brances.—Lord y. Crane, 138 N. Y. Supp. 383. 

13. Burglary—Variance.—An indictment al- 
leging that a store burglarized belonged to the 
prosecuting witness was supported by proof that 
it belonged to witness and his son and that wit- 
ness was in charge of it.—Whorton v. State, 
Tex., 151 S. W. 300. 

14. Cancellation of Instruments—Confidential 
Relations.—Equity will set aside transactions 
in which influence exercised through confiden- 
tial relations has been abused.—Shacklette v. 
Goodall, Ky., 151 S. W. 23. 

15. Carriers of Goods—Furnishing Cars.—A 
earrier who contracts to furnish all the cars 
necessary to transport the peach crop at a cer- 
tain station, on failure to do so, cannot defend 
because of heavy and unprecedented traffic or 
other unavoidable casualties, nor does the con- 
tract relieve the shipper from ordering cars.— 
Cumbie v. St. Louis, I M. & S. Ry. Co., Ark., 
151 S. W. 240. 

16. Moving Vans.—Plaintiff, suing defen- 
dant, engaged in the moving business, for the 
nondelivery of the. contents of trunks, must 
make out a prima facie case of nondelivery, be- 
fore defendant need offer any explanatory tes- 
timony.—Kennedy v. Fulton & atbush Stor- 
age & Warehouse Co., 138 N. Y. Supp. 200. 

17.—Rates.—Under Interstate Commerce 
Act, a carrier who through mistake has asked 
less than the charges fixed by law may, upon 
discovering its mistake, demand payment of the 
amount which in the first instance it should 
have charged.—Pennsylvania R. Co. y. Titus, 
138 N. Y. Supp. 325. 

18 Carriers of Passengers—Baggage.—The 
guns of a hunter, the fishing tackle of a fisher- 
man, while on a hunting expedition, or the 
cooking utensils of a party bent upon a camp- 
ing expedition, are “ gage.”’—House v. Chi- 
cago & N. W. Ry.. Co., D., 138 N. W. 809. 

19.——Half-Fare.—Where a street railroad’s 
franchise ordinance required the issuance of 20- 
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ride tickets at the rate of 2% cents each to chil- 
dren under 15 actually attending the “public 
schools of the city,”’ such quoted clause included 
@ parochial school maintained by private benev- 
olence.—Oklahoma Ry. Co .v. St. Joseph's Pa- 
rochial School, Okla., 127 Pac. 1087. 

20. Limitation of. Liability.—One who 
checked a handbag at a railroad station and re- 
ceived a check, on the back of which in fine 
print was a provision that the depositor agreed 
not to hold the railroad liable for more than 
$10, to which his attention was not called, can 
recover the real value of the handbag.—Healy 
v. New York Cent. & H. R. R. Co., 138 N. ¥. 
Supp. 287. 

21. Commerce—Liability Act.—Federal Em- 
ployer’s Liability Act, covered the subject of 
the relations of interstate common carriers and 
employees so as to supersede the state stat- 
utes on the subject.—Melzner v. Northern Pac, 
Ry. Co., Mont., 127 Pac. 1002. 

(22. Compromise and Settlement—Estoppel.— 
Where a note given by the owners for drilling a 
well was given after the parties had some ne- 
gotiations for a settlement and made mutual 
concessions, they were precluded from claiming 
that the note was obtained by false represen- 
tations as to the quality of the water.—Miller 
v. Layne & Bowler Co., Tex., 151 S. W. 341. 

23. Conspiracy—Larceny.—Defendant held 
guilty of larceny of money obtained on fraudu- 
lently procured check which defendant’s fellow 
conspirator indorsed and secured the money 
on.—People v. Arnold, Cal., 127 Pac. 1060. 

24.——-Subsequent Participant.—As a general 
rule, if a conspiracy exists and another joins 
with the conspirators, he is deemed a party to 
all acts done by any of the conspirators, be- 
fore or afterwards, in furtherance of the com- 
mon design.—State ex rel. Kimbrell v. People’s 
Ice, Storage & Fuel Co., Mo., 151 S. W. 101. 

25. Corporations—Agency.—The mere produc- 
tion of bills of lading purporting to be issued 
by defendant, signed by an agent, is not evi- 
dence of his agency, unless knowledge that he 
had signed, or was in the habit of signing, such 
bills was brought home to defendant.—Droste 
v. Wabash R. Co., 138 N. Y. Supp. 203. 

26. Dissolution.—In the absence of statute, 
strictly private corporations may _ surrender 
their charters and dissolve voluntarily except so 
far as creditors have a right to object.—Freeo 
Valley R. Co. v. Hodges, Ark., 151 S. W. 281. 

27. Inspection of Books.—A director has 
the unqualified right to inspect corporate books 
upon the mere showing that he is a director 
and has demanded permission to examine and 
been refused.—Machen vy. Machen & Mayer 
Electrical Mfg. Co., Pa., 85 Atl. 100. 

28. Promoters.—Where a promoter of a 
corporation entered into a contract which was 
to be assumed by it when incorporated, he was 
liable on such contract.—Lewis vy. Fisher, Mo., 
151 S. W. 172: 

29. Stockholder.—A stockholder in a cor- 
poration has no legal title to any interest in 
the profits until a dividend has been declared 
or “ss directors.—In re Goetz’s Estate, Pa., 85 
Atl. 65. . 

30. Stock Dividend.—The issuance of a 
stock dividend based on an excessive overvalu- 
ation of property, or an excessive or unwar- 
ranted estimate of the profits or unearned incre- 
ment, is. evidence of fraud, and in some cases 
conclusive evidence.—Whitlock v. Alexander, 
N. C., 76 S. E. 538 

31, Sole Owner.—Where the president and 
secretary and owner of practically ail the stock 
of a corporation deals directly in reference to 
the property of the corporation, there is a pre- 
sumption that he acts in behalf of the corpora- 
tion so that it is bound thereby.—Fountain  v. 
West Lumber Co., N. C., 76 S E. 533. 

32. Subscription.—A material change in 
the purpose of a proposed corporation releases 
a subscriber to its capital stock who did not as- 
sent to or acquiesce in the change.—Midland 
City Hotel Co. v. Gibson, Ga., 76 S. E. 600. 

$3. Ultra Vires.—Where a traction com- 
pany agreed to furnish plaintiff with water as 
consideration for a deed to land on which it 
































man, Mo., 151 S. W. 166 


constructed a canal leading to its power plant, 
it will be estopped to claim, in an action to 
compel it to furnish the water, that the con- 
tract was ultra vires.—Dorsett v. Black Hills 
Traction Co., S' D., 1388 N. W. 808. 


34. Contracts—Breach.—A party to a con- 
tract, which, on being notified by the other 
party that it would not perform, yielded to 


the demand of such other, and voluntarily, al- 
though under protest, entered into a new con- 
tract covering the same subject-matter, which 
was performed by both parties, cannot main- 
tain an action for breach of the first contract, 
which was_ necessarily superseded.—McCabe 
pe Co. v. Utah Const. Co., U. S. D. C., 199 Fed. 
0. 


35. Consideration.—The promise of-a street 





railway entitled to cross the tracks of a steam. 


road which could be required to keep a cross- 
ing watchman to compensate such watchman if 
permitted to cross the tracks is without con- 
sideration.—Baltimore & O. S. W R. Co. v. Cin- 


cinnati, L. & A. Electric St. R. Co., Ind., 99 N. 


E. 1018. 


36. Courts—Precedent.—A decision of a state 
court of last resort that a municipal corpora- 
tion, acting through a subordinate statutory 
department, was liable for negligence in the 
construction of public works, held binding on a 
federal court in a similar case—City of Man- 
chester v. Landry, C. C. A., 199 Fed. 882. 

37. Creditors’ Suit—Assets.—In equity, the 
interest of a judgment debtor in a judgment 
against a city may be subjected to the claim 
of his judgment creditor.—Parsons v. Cathers, 
Neb., 138 N. W. 747. 


Criminal Law—Judicial Discretion.— 


38. 
Whether it is. necessary to bring accused into , 


court handcuffed, and have him handcuffed dur- 
ing the trial, is in the discretion of the trial 
court.—McPherson vy. State, Ind., 99 N. E. 984. 

39. Res Gestae.—In a prosecution for mur- 
der of a policeman who was shot when running 
up to the scene of the shooting of another of- 
ficer by accused, evidence of the shooting of 
such other officer is admissible as a part of the 
res gestae.—People v. Prantikos, Cal., 127 Pac. 
1029. 

40. Res Gestae.—As res gestae, and insep- 
arably connected with the larceny of a horse, 
for which defendant is being tried, evidence of 
the taking of a saddle at the same time, and of 
defendant selling the two together, is admis- 
sible.—State v. Willette, Mont., 127 Pac. 1013. 

41. Res Gestae.—Where two persons were 
killed at the same instant by the same persons, 
and possibly by the same shot, the court, on the 
trial of accused for the murder of one, proper- 
ly admitted in evidence the murder of the 
other.—Gross v. Commonwealth, Ky., 151 S. 

36. 

42.. Damages—Liquidated.—A clause __— for 
“liquidated damages” is a penalty, where the 
sum stipulated for is out of all proportion to 
possible damages, such as a sum fixed as dam- 
ages for failure to pay rent.—Feinsot v. Bur- 
stein, 138 N. Y. Supp. 185. 

43. Negligence.—In an action for breach 
of a contract to float logs, where the defen- 
dant misled the plaintiff as to his intention to 
perform, telling him that the water was not 
yet high enough, until the logs rotted, plain- 
tiff’s damages cannot be diminished for his fail- 
ure to float the logs himself.—Cronan v. Stuts- 














44. Trespassing Animals.—The owner 
through whose land a railroad company main- 
tains tracks need not minimize the damages 
caused by trespassing animals by fixing cattle 





' guards and the company’s right of way fence.— 





St. Louis Southwestern Ry. Co. of Texas Vv. 
Lee, Tex., 151 S. W. 331. 

45. Deeds—Duress.—Where a woman with- 
out duress gives a quitclaim deed to avoid the 
foreclosure of a security deed obtained from 
her by duress, and then, without apparent ex~ 
cuse, delays for nearly three years before ob- 
jecting, she thereby ratifies the entire transac- 
tion.—Guinn v. Sumpter Valley Ry. Co., Ore., 
127 Pac. 987. 
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46. Partnership.—A deed to a partnership 
in its firm name is not void, but vests an equit- 
able interest in the firm for the benefit of the 
partnership business and creditors, and of the 
partners.—Dineen v. Lanning, Neb., 138 N. W. 


759. 


47. Undue Influence.—The mere fact that 
a grantor was 75 years old when executing 
deeds to collateral heirs does not raise a_pre- 
sumption of tneapacity or undue influence.— 
Shacklette v. Goodall, Ky., 151 S. W. 23. 


48. Divoree—Adultery.—Under Rev. St. 1909, 
§§ 2371, 2373, the court has no jurisdiction of a 
suit for divorce by a nonresident husband for 
his wife’s adultery committed in the _ state 
while she resided therein.—McConnell v. Mc- 
Connell, Mo., 151 S. W. 174. 


49. Alimony.—Alimony may be awarded to 
a wife, though the husband has no present 
property or income out of which to pay the 
same.—Haskell v. Haskell, Minn., 138 N. W. 787. 


50.—Custody of Child.—A decree of divorce, 
which grants the wire the custody of a child, 
subject to the rights of the husband to visit it, 
operates to divest the father of all right over 
the child.—Lee v. State, Colo., 127 Pac. 1023. 

51. Eleetricity—Endangering Public.—A per- 
mit from a city for the erection of a temporary 
structure in a street for a celebration, and the 
installation therein of converters carrying a 
high electric current, does not carry the right 
to install the wires in such a manner as to en- 
danger the public.—Caruso v. Troy Gas Co., 138 
N. Y. Supp. 279. 

52. Eminent Domain—Flowage.—When_ the 
right of flowage of private lands has been ac- 
quired for a public purpose, if the use is chang- 
ed to an entirely different and private purpose, 
it will amount to an abandonment, but a change 
to another public use will not.—Lucas v. Ash- 
~ Light, Mill & Power Co., Neb., 188 N. W. 
‘ . 
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Public Purpose.—The use of water pow- 
er to generate electricity to supply a city and 
its inhabitants is a public use.—Lucas v. Ash- 
i. Light, Mill & Power Co., Neb., 138 N. W. 
‘ . 


54. Equity—Dismissal of Suit.—A plaintiff in 
equity may not have his suit dismissed as of 
right after hearing begun.—Lumiansky v. Tes- 
sier, Mass., 99 N. E. 1051. 


55. Estoppel—Pleading.—Notwithstanding the 
general rule that an estoppel must ordinarily be 
pleaded, a contract by estoppel may perhaps be 
proved under a general allegation that the con- 
tract was executed.—Seevers v. Cleveland Coal 
Co., Iowa, 188 N. W. 793. 


56. Surety.—A surety is estopped from 
disputing the facts recited in his obligation, 
and from claiming that his bond was given 
without consideration, or that the judicial pro- 
ceedings in which it was given were irregular. 
—Severson v. Macomber, 138 N. Y. Supp. 250. 

57. Executors and Administrators—Burden of 
Proof.—Where an agent admits the collection 
of money for his principal, he has the burden 
of proving payment of such money to the prin- 
cipal in an action by the principal’s executrix 
to recover the same.—Williams v. Williams, Me., 
85 Atl. 43. 

58. Domicile.-—Where a Canadian removed 
to New York, became naturalized, and after- 
wards declared his intention to return to his 
place of birth, then became non compos, and a 
committee was appointed in New York, who 
took him back to his place of birth, where he 
died, probate jurisdiction in the first instance 
was in the courts of that country.—In re Robi- 
taille, 188 N. Y. Supp. 391. 

59. Funeral Expenses.—A coroner Selling 
personal property of a decedent to pay funera] 
expenses, at the request of relatives, is at most 
an executor de son tort; and, since the admin- 
istrator would be bound to pay the funeral ex- 
penses, he cannot complain because the coroner 
peta them.—Lenderink v. Sawyer, Neb., 138 N. 

. 744. 

60.—Good Faith.—It is the policy of the 
courts to sustain, if possible, irregular acts of 
executors or administrators, where done in 











- mance, 





good faith and without detriment to the estate. 
—Duffy v. McHale, R. I., 85 Atl. 36. 
61.—-—Letters of Administration.—An assign- 
ment by a sole legatee, who was mother of tes- 
tator, of a part of her interest as “heir at 
law” transfers an interest in the property con- 
veyed by the will, and renders the assignee a 
person interested in the will entitled to petition 
for the issuance to himself of letters of admin- 
P+ ree eS re Rankin’s Estate, Cal., 127 Pac. 


62. Fire Insurance—Total Loss.—It is only 
where a loss on buildings is total that the in- 
surable value as stated in the policy forms the 
basis of determining the recovery, and where 
the loss is partial the insured may recover the 
actual amount thereof.—Oppenheim y. _ Fire- 
man's Fund Insurance Co., Minn., 138 N. W. 


63. Frauds, Statute of—Delivery and Accep- 
tance.—Where a buyer of goods in a store se- 
lected goods desired, and subsequéntly ex- 
changed them for other goods in the store, 
there was a delivery and acceptance of the orig- 
inal goods, to constitute a valid sale within the 
statute of frauds.—P. H. Rea Implement Co. v. 
Smith, Mo., 151 S. W. 203. 

64. Fraudulent Conveyance.—In a judg- 
ment creditor’s action to reach land fraudulent- 
ly conveyed by the debtor, plaintiff need not 
procure an execution and return nulla bona, 
where the debtor has been proved insolvent.— 
Wilson v. Salisbury, Mo., 151 S. W. 194. 


65. Husband and Wife—A married wom- 
an’s promise to pay for necessaries purchased 
by her, and for which her husband was primar- 
ily liable, was an oral promise to pay the debt 
of another, within the statute of frauds.— 
Speckmann y. Foote, 138 N. Y. Supp. 380. 

66. Parol Evidence.—A defendant who re- 
lies on a deed conveying land of a- married 
woman, and purporting to be signed by her and 
her husband, but containing no privy exami- 
nation of her, may not establish title by parol. 
—Sipe:v. Herman, N. C., 76 S. E. 556. 

67. Fraudulent Conveyances—Consideration. 
—wWhere the consideration for a contract of 
husband and wife to support his father was a 
conveyance of the father’s homestead, on which 
the father retained a lien to secure perfor- 
his interest will not be subjected to a 
judgment on a debt incurred after the trans- 
fer.—Valparaiso State Bank v. Schwartz, Neb., 
188 N. W. 757. . 

68. Giftse—Burden of Proof—One claiming 
money as a gift from a person since deceased 
has the burden of showing executed gift by 
clear and convincing evidence.—In re Smith’s 
Estate, Pa., 85 Atl. 

69. Delivery.—A gift, evidenced by a writ- 
ten instrument executed by the donor, is_ ef- 
fectuated by a delivery of the instrument.—Tay- 
lor v. Purdy, Ky., 151 S. W. 45. : 

70. Habeas Corpus—Contempt.—Where peti- 
tioner was imprisoned for contempt in failing to 
obey a void order, petitioner was entitled to 
release 6n habeas corpus.—Ex parte Deickman, 
Okla., 127 Pac. 1077. 

71. Injunction—Mandatory.—A preliminary 
mandatory injunction will not be granted, un- 
less complainant’s right is clear,-and there can 
be no probability that defendant can have a 
valid objection against it—Pearman v. Wiggins, 
Miss., 60 So. 1. ; ¥ 

.72. Judgment—Nunce Pro Tunc.—Where a 
plaintiff or defendant dies after final argument, 
but before the entry of the decree, the court 
may direct the decree to be entered as prior to 
the death of the party.—Schaeffer v. Coldren, 
Pa., 85 Atl. 98. MRE AS 

73. Landlord and Tenant—Concealed Danger. 
—Where rented premises contained a concealed 
danger, ‘known to the landlord, but unknown to 
the tenant, at the time of the, lease, the land- 
lord was liable:to the-tenant or his licensees for 
injuries sustained without negligence on their 
part, though the landlord made no covenant to 
repair.—Ames v. Brandvold, Minn., 138 N. W. 
786. 














74.——Summary Proceedings.—Summary pro- 
ceedings terminate a lease and all obligations 
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thereunder; but the parties may agree that cer- 
tain obligations may continue thereafter.— 
Feinsot v. Burstein, 138 N. Y. Supp. 185. 


75. Lareemy—Variance.—Where the _ indict- 
ment charged larceny of money, and the proof 
showed cashing of fraudulently obtained check 
with intent to steal proceeds, there was no vari- 
ance.—People v. Arnold, Cal., 127 Pac. 1060. 

76. Libel and Slander—Report of Death.— 
The publication in a newspaper, under the head- 
ing “Died,” of plaintiff’s name and address and 
the date of his purported death, when he was in 
fact living, is not libelous per se, not injuring 
his reputation.—Cohen vy. New York Times Co., 
138 N. Y. Supp. 206 

77. Life Imsurance—Waiver.—A condition in 
a life policy, forfeiting the insurance for non- 
payment of a note for a premium, was not waiv- 
ed by a demand by the insurer after maturity 
for payment, where the insured refused pay- 
ment.—Stephenson vy. Empire Life Ins. Co., Ga., 
76 S. BE. 692. 

78. Letteries—In Pari Delicto.—Where there 
have been two drawings for a prize in a lottery, 
and the prize is delivered to the second drawer, 
the first cannot maintain trover to recover the 
prize, since, the transaction being illegal, the 
court will leave the parties where it finds them. 
—Garland v. Isbell, Ga., 76 S. E. 591. 

79. Marriage—Presumption.—Where the re- 
lation between parties was illicit in its incep- 
tion, a marriage will not be presumed, because 
of cohabitation and reputation, without proof 
of a change of the relation.—In re Patterson’s 
Bstate, Pa., 85 Atl. 75. 

80. Master and Servant—Concurrent Negli- 
gence.—A master, through whose negligence a 
servant is injured, is not relieved from liability 
because the negligence of a fellow servant con- 
eurred in producing the injury.—City of Man- 
chester v. Landry, C. C. A., 199 Fed. 382 

81.——-Guarding Machinery.—A servant's 
knowledge of violation of the statute requiring 
the guarding of set screws does not impose on 
him assumption of the risk.—Fitzwater v. War- 
ren, N. Y., 99 N. E. 1042. 

82.——Respondeat Superior—Where. a_ ser- 
vant negligently drives over a third person, 
action may be brought against the master with- 
out joining the servant.—Frascome y. Louder- 
back, 138 N. Y¥. Supp. 370. 

83. Vice-Principal.—Where a master places 
a servant under command of another servant of 
equal grade, without proper information or cau- 
tion, the other is a vice principal.—American 
Car & Foundry Co. v. Adams, Ind., 99 N. E. 993. 

84. Mortgages—Deed as Security.—Where a 
deed is executed as security for a loan, it does 
not become a mortgage until the actual advance 
of the loan.—Schumacher v. Langford, Cal., 127 
Pac. 1057. 

85. Maturing Debt.—Where a mortgage 
securing two notes provided that on default on 
the first note the mortgagees might declare the 
whole debt due, the mortgagees could foreclose 
and secure a personal judgment on default in 
either note, though Ser were separate con- 
tracts.—Phillips v. Williams, Okla., 127 Pac. 
1072. ; 

86. Negligence—Imputed.—The negligence of 
the driver of an automobile cannot be imput- 
ed to a guest riding therein.—Indiana Union 
Traction Co. v. Love, Ind., 99 N. E. 1005. 

87. Last Clear Chance.—“The last clear 
chance doctrine” arises where plaintiff has been 
negligent in placing himself in a position of 
danger, but that negligence has spent its force 
at the time he received an injury owing to the 
negligence of defendant.—Scholl v. Belcher, 
Ore., 127 Pac. 968. 

88. Partnership—Facts -Constituting.—An 
agreement that one person would furnish pine 
timber and the other the labor necessary to 
manufacture and market turpentine and rosin 
therefrom, each to share in the profits or losses, 
constitutes a arama ie orn v. Blitch, 

ce S. E. 596. 
me, TS Principal and Agent—Disaffirmance.—A 
principal must disaffirm the unauthorized act of 
its agent within a reasonable time after such 
aet comes to its knowledge.—Singer. Sewing 
Mach. Co. v. Barger,.Neb., 138 N. W. 741. 
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90. Disclosure of Principal—Where one 
deals with property which he holds as agent, 
and signs instruments individually while act- 
ing as agent in reference to the property, his 
principal is bound.—Fountain vy. West Lumber 
Co., N. C., 76 S&S E. 533. 


91. Reformation of Instruments—Fraud.—A 
contract is reformable when by the mistake of 
one party and the fraud of the other there is 
omitted therefrom property which it was 
agreed should be transferred.—Fotheringham y. 
Lockhart, S. D., 188 N. W. 804. 


92. Parol Evidence.—The reformation of 
written contracts for fraud or mistake is an 
ordinary cause for equity jurisdiction, not in 
conflict with the rule as to admission of parol 
evidence.—First Nat. Bank v. Hartford Fire 
iat Co. of Hartford, Conn. N. M., 127 Pac. 


93. Replevin—Right of Action.—Where plain- 
tiff has the right of possession of personalty in 
the possession of another, replevin lies even if 
the plaintiff never had possession.—Westing- 
house Air Brake Co. v. Harris, Pa., 85 Atl. 78. 


94. Specific Performance—Laches.—<A failure 
of a purchaser in a contract to sell realty to 
seek specific performance until four years and 
nine months from the date when the vendor ac- 
quired a complete title, during which the ~rop- 
erty had largely increased in value, held 
laches which will bar such relief.—Groesbeck 
v. Morgan, N. Y., 99 N. E. 1046. 


9. Tender—Conditional—That a tender is 
coupled with a condition on which the debtor 
has a right to insist and to which the creditor 
cannot reasonably object does not invalidate it. 
—Schaeffer v. Herman, Pa., 85 Atl. 94. 

96. Sufficiency.—If no objection is made to 
a tender of a certificate of deposit or certified 
check on the ground that it is not lawful money, 
such tender is sufficient.—Schaeffer v. Coldren, 
Pa., 85 Atl, 98. 

97. Theaters and Shows-—-Safety of Place.— 
Persons invited upon payment of an entrance 
fee to a place of public amusement may assume 
that they can go there without incurring any 
risk which might have been reasonably antici- 
pated by the proprietor.—Redmond v. National 
_— Show Ass’n. of America, 138 N. Y. Supp. 

64. 











98. Trusts—Fiduciary Relation.—A trust re- 
sults in favor of one purchasing land with his 
own money and taking title in another’s name, 
unless the nominal purchaser occupies a fiduci- 
ary relation such as wife or child.—Keith  v. 
Wheeler, Ark., 151 S. W. 284. 

99. Wendor and Purchaser—Notice of Title.— 
Where the purchaser from the holder of the 
legal title has formal notice of an equitable 
title before payment of the price, he is not a 
purchaser in good faith, for value, without no- 
tice.—Marshall v. Hill, Mo., 151 S. W. 131. 

100. Vendor’s Lien.—A junior mortgagee 
holding under an unrecorded mortgage, and of 
whose lien the plaintiff was not advised, was 
not a necessary party to a suit to foreclose a 
prior vendor’s lien, and his rights were cut off 
by such foreclosure.—Gamble v. Martin, Tex. 
151 S. W. 327. 

101. Waters and Water Courses—Appropria- 
tion.— Water diverted and stored in a reservoir 
for irrigation is not an apvropriation thereof, 
but it must also be beneficially applied to the 
lands.—In re Priorities of Right to Water in 
Water Dist. No. 5, Colo., 127 Pac. 1025. 

102. Wrongful Diversion.—An __ irrigation 
company as trustee for its stockholders cannot 
sue on their behalf for the damages suffered by 
them by reason of the wrongful diversion of 
water from its canal by a third person.—Ne- 
vada Ditch Co. v. Pacific Live Stock Co., Ore. 
127 Pac. 984. 

103. W&ills—Inconsistencies.—Where & will 
contains two provisions, each complete in itself, 
one of which is valid and the other void, the 
entire will should not be rejected on the mere 
supposition that the valid provision would not 
have been made if the testator had known that 
the void provision was unenforceable.—Hacker 
v. Hacker, 138 N. Y. Supp. 15=. 
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